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C H A P T E R  XX. 
To JUNE 80,1883. 

[See papa 76S-Q4@,] 

TO J U ~ B  80,1883. 

[See pagea 128&1!276.] 

C A B A L ,  WAGON,  A N D  R A I L R O A D  Q R A B T I .  
To Jum 30,1880. 

LAND GRANTS FOR PUBLIC IMPROWXENTB. 

The grnntiug of subsidietl of public lands to aid in constructing canals, wagon, and 
rnilroads grew out of the fierce politioal battlea, after the year 1803, on the eubject of 
internal improvements by aid of the National Government. It was contended by the 
various faction6 favoring these improvements that tho power of Congreaa to aot in 
such caclee wne derived from the clause for common defenw and general welfare," 
or tho clause authorizing Congress "to establish post-ofiices and post-roads," and 
uuder the clause to " regulate commerce with foreign nations mil among the aeverd 
Statce aad with tho Indian tribes." (See report of John C. Cdhoun, Semtwy oi 
War ullder President Monroe; the me&age of President Monroe favoring internal im- 
provements uuder the general government, May 4, 1822; veto message of Preeident 
Monruo of Cumberland road bill, May 4, 1822; veto meeaage of b i d e n t  Jackson of 
Mayaville r o d  bill (Kentucky), May 27, 1830, and same of data December 2, 1834, 
Wabash improvement bill in sixth annual meeaye ; eee also veto mearege of Preai- 
dent Polk upou the river, harbor, and improvemeut bill; the report of Mr. CnlhoW~ 
ta the Memphis oonvention upon tho improvement of the Western rivara; Mr. Bentun'a 
Thirty Years in the United S t a h  Senate; Wheeler'e Biographicd Dictionary of Con- 
greae; Williama'e Stntesmanls Manual; lh&denta' meesages to 1W, and wporte of 
committea of Congrew to 18YO.) 

FIRST AOT ORAXTIHCI LANDS BOB PUBLIa ZMPROVRMEN~HIO, 180% 

April 30, 1802, Cong~aee made the h t  appropriation of publio lan& In favor of 
publio improvements. In tho enabling n ~ t  for the Bhte of Ohio it waa provided t b t  
one-twentieth pnrt of the net proceeds from the eslea of public land6 lxing in add 
State and eolrl by Congmm should be given to the State for the pnrpom of lasing out 
end making public mads from the navigable webra emptying illto the Atlnntic to the 
Ol~io Ri\-er--mads to be laid out under authority of Cungrem with the conscnt of the 
several State6 through which they paeeed. 

The act giving Ohio 3 per o a t .  of the net proceeda of land sales for Iny- out, 
opening, nnd making roads within said State tse passed ?dm& 3,1803. 

CANAL GFLANTS, OHl0, INDIANA, AND ILXYNOLB. 

Legislation of like charaotm was pmeed until after the yonr 1823. A canel d, 
with right of way, for Indiaua, wee paesed Marah 26, 1634. This wsa not utilized. 

The act for bdiona, passed March 2,1827, abrogated the act of 1824, and an Mt of 
like date gavo to Illinoh-ea din the wt to Indians-granta of land in aid of the can- 
6hotion of two onnala. Tho Indiana canal, the Waboek and Erie, WM to conneat 
the Wabaah River with Lake Erie, nnd tho Illinois m a 1  was to connect the waters 
of the IUinoia River with thm of Lake Michigan. Tho act of Meg 24, lB'L8, go= 
to tho atate of Ohio s p a n t  to aid in the oonat~otion of the Mirlni Cmal from Day- 
h n  to Lake Erio. 

17 L 0-VOL III: 
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Highway Rights of Way on Public Lands: R.S. 2477
and Disclaimers of Interest

Summary

A succinct provision in an 1866 statute known as “R.S. 2477" granted rights of
way across unreserved federal lands for “the construction of highways.” The
provision was repealed in 1976 by the Federal Land Policy and Management Act
(FLPMA), an act that also protected valid rights of way already established by that
time. What definitions, criteria, and law should be applied to confirm or validate
these R.S. 2477 rights of way has been controversial. The issues are important to
states and communities whose highway systems are affected, and also because the
rights of way may run either through undeveloped federal lands that might otherwise
qualify for wilderness designation, or across lands that are now private or within
federal reserves (such as parks or national forests) created after the highways might
have been established.

Section 315 of FLPMA authorizes the Secretary of the Interior to issue a
“disclaimer of interest” if an interest or interests of the United States in lands has
“terminated by operation of law or is otherwise invalid.” A disclaimer is a recordable
document that can help remove a cloud from land title because it has the same effect
as if the United States had conveyed the interest in question. The Department of the
Interior has finalized amendments to existing regulations on disclaimers of interest
that allow states, state political subdivisions, and others to apply for disclaimers that
previously were time-barred. A recent Memorandum of Understanding (MOU)
between Utah and the Department of the Interior establishes an “acknowledgment
process” whereby R.S. 2477 rights of way on certain federal lands can be validated
and a disclaimer to them issued by the United States. Several other states have
requested negotiations to develop MOUs regarding R.S. 2477 rights of way.

The disclaimer regulation changes are controversial for many reasons; one of
which is that Congress in § 108 of P.L. 104-208 prohibited regulations “pertaining
to” R.S. 2477 from becoming effective without Congressional approval. The use of
disclaimers to acknowledge R.S. 2477 rights of way is also controversial because the
criteria that will be used to determine the validity of asserted R.S. 2477 claims are
not set out, and without clearly stated criteria and standards, it is not clear whether
the terms of § 315 have been met – whether a disclaimable interest of the United
States has terminated or not. Most agree that a resolution of R.S. 2477 validity issues
is desirable, but there is disagreement on standards and on whether and how the
Congress and the courts should be involved. H.R. 1639 in the 108th Congress would
authorize a process for determining the validity of R.S. 2477 claims and define
crucial terms for those determinations. A House-passed amendment to FY 2004
Interior and Related Agencies Appropriations (H.R. 2691) would have prohibited
implementation of the disclaimer regulation amendments in certain federal
conservation areas, but was removed in conference. This report reviews the
disclaimer provision of § 315 of FLPMA, the Utah MOU, the R.S. 2477 grant to
construct highways and interpretation of it, the relationship of the new disclaimer
regulations to that statute and to the statutory prohibition against rules that “pertain
to” R.S. 2477, and H.R. 1639. It will be updated as events warrant; see CRS Report
RS21402 for information on recent events.

Case 1:06-cv-01502-AWI-DLB   Document 94-7    Filed 10/18/10   Page 22 of 34



Contents

Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

Section 315 Disclaimers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Section 315 and regulations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Legislative History of §315 Disclaimers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
Quiet Title Act. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
Discussion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
Regulations “Pertaining To” R.S. 2477. . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

The Utah Memorandum of Understanding . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

R.S. 2477 Rights of Way . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
Background. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
1866 Act. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
Historical context. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

Administrative and Judicial Interpretation of 1866 Act . . . . . . . . . . . . . . . . . . . . 33
Administrative interpretation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
Judicial interpretation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40

Role of State law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
Is construction necessary to comply with the grant? . . . . . . . . . . . . . . 46
Scope of rights of way . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52
Is R.S. 2477 retrospective or prospective? . . . . . . . . . . . . . . . . . . . . . . 54
Does R.S. 2477 apply only to roads for mining or homesteading

purposes? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55
What are unreserved lands? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56
Estoppel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57
Statute of Limitations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59

Current Congressional Actions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61

Appendix 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 62

Case 1:06-cv-01502-AWI-DLB   Document 94-7    Filed 10/18/10   Page 23 of 34



CRS-23

84 See Title V of FLPMA, which authorizes rights of way across federal lands, and Title XI
and especially § 1110 on access to inholdings in the Alaska National Interest Lands
Conservation Act of 1980 (ANILCA) (Pub. L. 96-487, 94 Stat. 2464), and other access
statutes.
85 Ernst & Ernst v. Hochfelder, 425 U.S. 185, 197 (1976), quoting Blue Chip Stamps v.
Manor Drug Stores, 421 U.S. 723, 756 (1975).
86 See INS v. Cardoza-Fonseca, 480 U.S. 421, 432 n.12 (1987); TVA v. Hill, 437 U.S. 153
(1978); W.Va. Div. Izaak Walton League, Inc. v. Butz, 367 F. Supp. 422, 429 (1973),
affirmed 522 F.2d 945 (4th Cir. 1975).

R.S. 2477 highway grants played an important role in the development of the
West. Many state and county roads in the West today originated as R.S. 2477 roads,
and the validity of most of these roads was clearly established by 1976. However,
it is essential to note that R.S. 2477 rights of way are not now, nor were they ever, the
only type of road or access allowed across federal lands.84 In any particular instance,
a denial of a R.S. 2477 right of way is not dispositive of whether and how a road or
other access was or may be recognized or permitted.

The next section of this report will examine the statute itself, the historical
context in which it was enacted, and proffer a possible interpretation.

1866 Act.

It is a fundamental rule of statutory construction that every issue of statutory
interpretation should begin with a close textual examination,85 and that the "plain
meaning" of a provision must guide its interpretation.86 The provision reads:

And be it further enacted, That the right of way for the
construction of highways over public lands, not reserved for
public uses, is hereby granted.

Succinct though the section is, it is clear that R.S. 2477 is a grant of a right of
wayfor the “construction” of “highways” across public lands “not reserved.” Several
approaches to possible meanings of these terms will be discussed. Because the basic
purpose of the grant -- for highways -- sheds light on what Congress might have
meant by "construction," the term "highways" will be examined first.

In many discussions of R.S. 2477 (and in the Utah MOU), there is a tendency
for speakers to use "highway" and "road" interchangeably, or to substitute other
words such as "ways" or even "trails" and cease to refer to "highways" at all.
Arguably, this can produce a significant shift in emphasis. There appear to be
distinctions between "highway" and "road," and between "road" and still lesser terms,
such that only "highways," the term chosen by Congress, should properly be used.

Like many words in the English language, the term "highway" has more than
one meaning; unfortunately, two of its meanings have somewhat opposite
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87 See, e.g., the nearly contemporaneous BENJAMIN V.ABBOTT,DICTIONARY OF TERMS AND
PHRASES (1879) which points out "[t]here is a difference in the shade of meaning conveyed
by two uses of the word. Sometimes it signifies right of free passage, in the abstract, not
importing anything about the character or construction of the way. Thus, a river is called
a highway; and it has been not unusual for congress (sic), in granting a privilege of building
a bridge, to declare that it shall be a public highway. [On the other hand], it has reference
to some system of law authorizing the taking of a strip of land, and preparing and devoting
it to the use of travelers. In this use it imports a roadway upon the soil, constructed under
the authority of these laws."
88 ABBOTT, supra; BYRON K. AND WILLIAM F. ELLIOTT, THE LAW OF ROADS AND STREETS
1 (1890).
89 See Act of March 3, 1811, ch. 46, 2 Stat. 606, R.S. 5251, 33 U.S.C. §10, which states that
"All the navigable rivers and waters in the former Territories of Orleans and Louisiana shall
be and forever remain public highways."
90 See, e.g., JAMES KENT, III COMMENTARIES 548 et seq.
91 JAMES A.H. MURRAY, A NEW ENGLISH DICTIONARY ON HISTORICAL PRINCIPLES 285
(1888). See also the definition of "highway" contained in ALEXANDER M. BURRILL, LAW
DICTIONARY AND GLOSSARY 23 (2d Ed. 1867), which includes both the generic meaning of
highway and the distinction of a King's highway as a "great road" that goes from town to
town.

connotations, as can be demonstrated from numerous treatises and other sources.87

One of the principal definitions of the term is a generic one meaning any avenue of
travel open to the public, including rivers and bridges.88 Congress has used the term
in this sense when it has referred to rivers being free highways.89 With respect to
ground transportation, the term “highway” similarly can mean any way open to the
public, even including footpaths. The term especially has this meaning in English
law when used in the context of prescriptive rights obtained by the public across
private lands, and this meaning carried over into some American state law.90

Under English law, too, better roads -- those that were built up so as to be
literally "high" ways, typically connected towns or market places, etc. and enjoyed
better protection for travelers – were known as "King's (or Queen's) highways". This
usage gave rise to the second meaning of highway as "a main or principal road
forming the direct or ordinary route between one town or city and another, as
distinguished from a local, branch, or cross road, leading to smaller places off the
main road, or connecting two main roads."91

American dictionaries of common usage published near the time of enactment
of R.S. 2477 indicate that this second meaning, that of principal public roads, was
evidently the common American meaning at the time of enactment: highway was not
defined in the generic sense as a travel corridor of any kind. Rather, the
contemporaneous common usage dictionaries use "road" as the more generic term,
and "highway" (at least in the context of ground transportation) to mean a more
significant road. According to the 1865 Webster's Dictionary, a "road" is

a riding, a riding on horseback, that on which one rides or travels, a trackway, a
road, from ridan, to ride .... a place where one may ride; an open way or public
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92 WEBSTER'S AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE 1143 (1865) (emphasis
added).
93 Id. at 627.
94 WEBSTER'S AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE 959 (1860) (emphasis
added).
95 Id. at 552 (emphasis added).
96 This distinction is still evident in modern usage: the 1997 WEBSTER'S NEW COLLEGIATE
DICTIONARY defines "highway" as "a public road, esp. a main direct road." (Emphasis
added.)

passage; a track for travel, forming a communication between one city, town, or
place, and another.92

According to the same 1865 dictionary, a "highway" is a public road, a way
open to all passengers.93 The 1860 Webster's Dictionary also indicates that "road"
is the general term for any ground appropriated for travel, while "highway" is a
significant type of road:

Road: an open way or public passage; ground appropriated for travel, forming
a communication between one city, town, or place, and another. The word is
generally applied to highways, and as a generic term it includes highway, street
and lane .... 94

Highway: a public road; a way open to all passengers; so called, either because
it is a great or public road, or because the earth was raised to form a dry path.
Highways open a communication from one City or town to another.95

Although the terms at times have been used interchangeably in discussing R.S.
2477, "highways" is the term used by Congress and it is used in conjunction with a
requirement for construction. "Roads" appears to be the more general term and
"highways" the more specific term. In other words, while all highways are roads, not
all roads are highways, since, arguably, highways are public, and are more
significant, built up roads.96

In which sense Congress used the term highway is obviously of great
significance in interpreting R.S. 2477. Whatever the meaning of highway might be
in other contexts, such as the determination of prescriptive rights, the question arising
from its use in legislation is one of congressional intent. One writer noted the
difficulties entailed by the use of the term highway in legislation:

...It is to be regretted that the term ‘highways’ has not been more accurately
employed by the courts and text writers, for it is undeniably true that confusion,
and sometimes injustice, has resulted from the use of this vague and ill defined
term. Whether streets, ferries, railroads, rivers, or rural roads, are all meant to
be included in a particular statute can not, in many instances, be asserted without
a careful study of the entire statute and a full consideration of all the matters
which the courts usually call to their assistance in ascertaining the meaning and
effect of legislative enactments. A word capable of so many different meanings
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97 Elliott, supra, at 6.
98 Rep. Julian, Chairman of the House Committee on Public Lands had introduced H.R. 322,
a bill to sell the mineral lands of the United States in 40 acre parcels. This bill as introduced
and as reported did not contain a right of way provision. See H.R. Rep. 39-66, (1866). S.
257 also proposed a system that regulated the occupation of mineral lands, extended
preemption rights to claimants, and allowed the acquisition of full fee title to lode claims.
Section 8 was not in S. 257 as introduced, but was section 10 of the bill as reported from the
Senate Committee on Mines and Mining. No committee report is available on this measure.
Note that when section 5 of the final Act was proposed as an amendment on the floor of the
Senate it was defeated by a vote of 21-10. Section 5 recognizes the operation of state law
in defining certain aspects of miners' rights, including "easements". This provision was
included in the final version. It is not known what was intended by state law allowing
"easements", or whether any states enacted laws allowing access easements to mines on
federal lands. The title of the Senate bill was amended to read: "A bill to legalize the
occupation of mineral lands and to extend the right of preemption thereto."

When S. 257 reached the House, Rep. Higby attempted to have it sent to the
(continued...)

can seldom, of its own force and vigor, influence the judicial mind engaged in
the work of ascertaining and enforcing the legislative intention.97

For reasons that will be developed, it appears likely that Congress in the 1866
Act used the term highway in the sense of a significant or principal road; namely, one
that was open for public passage, received a significant amount of public use, was
constructed or improved, and that connected cities, towns, or other places of interest
to the public. It is interesting to note that some degree of constructed improvement
inheres in this concept of a highway in order to support the greater public use that
characterizes such roads. This comports with Congress' reference to granting rights
of way for the "construction of highways". Of course, it must be kept in mind that
highways in times past were not 6-lane paved roads, and that the historical amount
and type of travel in an area and era must be taken into account in evaluating what
qualifies as a principal, public, improved road.

There is no legislative history that sheds light on why Congress included the
highway grant as section 8 in the Mining Act of 1866 (Act), or on exactly what
Congress intended by the language of the section. The Mining Act of 1866
established a system for the recognition of several practices that had been taking
place on public domain lands. Some of the provisions directly addressed mining,
other provisions related to the use of water and to rights of way. These latter
provisions addressed practices that were related to mining, but had implications
beyond the mining context. The Act legitimized mining claims in accordance with
federal laws or regulations, state and local law, and even the local customs of miners,
and provided that claimants could obtain full title to the lands on which mining
claims were located. Because water was necessary for some types of mining, the Act
acknowledged rights to use water, if such rights were recognized by local customs,
laws, and the decisions of courts, and § 9 of the 1866 act also addressed construction
of rights of way for ditches for the transport of water.

The principal focus of the floor debates on the Act was on alternatives for
disposing of the mineral lands of the United States, and section 8 was not discussed.98
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98 (...continued)
Committee on Mines and Mining, but Rep. Julian succeeded in having it sent to his
Committee on Public Lands, where it languished.

The Senate then amended H.R. 365, a bill to grant rights of way to ditch and canal
owners in California, Oregon and Nevada, to substitute the text of S. 257. H.R. 365 did not
originally contain a provision like section 8. That measure was sent to the House on a
Saturday afternoon and was brought up under a rule precluding debate. Rep. Julian
protested this "plot to obtain legislation under false pretenses" as a "reproach to public
decency and common fair play". CONG. GLOBE, 39th Cong., 1st Sess. 4049 (1866). Rep.
Julian attempted to amend the bill to substitute a system such as that in his bill, H.R. 322,
again without a right of way section. This amendment was defeated and the Senate version
was passed 73 to 37.

See also, the discussion of the enactment of the 1866 act in: PAUL W. GATES, HISTORY
OF PUBLIC LAND LAW DEVELOPMENT 715-721.
99 Ute Indian Tribe v. Utah, 521 F. Supp. 1072, 1080, 1087 (C.D. Utah 1981).
100 Act of May 18, 1796, ch. 29, 1 Stat. 464.

Therefore, in seeking clarification of the intent of Congress in enacting R.S. 2477,
we must look primarily to the words Congress actually used and to the historical
context in which they were enacted. While the issue is not free from doubt, a court --
faced squarely with the issue -- is likely to find that the understanding of Congress
in 1866 was probably of highways in the sense of significant public roads, an
interpretation supported by the historical context in which the 1866 Act was passed,99

including other congressional enactments, as discussed below

Historical context.

The creation of roads and access were fundamental problems implicit in the
surveying system the federal government used to divide and dispose of public lands.
The federal government applied the same system of surveying since the Continental
Congress passed the Land Ordinance of 1785, an act that was later re-enacted by the
new federal government.100 Under this system, a principal meridian, base, standard
and guides were first measured and marked, and "townships" – squares six miles on
a side – were surveyed. The townships were then divided into "sections" one mile
on a side, each of which contained 640 acres (the amount of land allowed under the
Stock-Raising Homestead Act of 1916). These sections were divided into halves (the
320 acres allowed under the Desert Land Entry Act of 1877), or further divided into
quarters (the 160 acres allowed under the Homesteading Act of 1862), or smaller
subdivisions allowed under certain other acts.

These sections and blocks available for settlement and disposal were absolute,
that is each surveyed subdivision abutted the next one without access corridors
intervening. This practice, combined with the fact that many sections of lands were
granted to the states and other entities for school and other public purposes to spur
development, resulted in "checkerboard" land patterns and meant that access needs
were a pressing exigency. Congress did not resolve the issue, choosing instead to
acquiesce in whatever access solutions developed on unreserved federal lands.
Access problems typically were resolved among settlers as the local topography and
circumstances indicated; usually, settlers simply created roads and ways across lands
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101 Surveyors were to note all existing roads and trails on their field notes and final surveys.
See the 1889 instructions of the Commissioner of the General Land Office, in C. ALBERT
WHITE, A HISTORY OF THE RECTANGULAR SURVEY SYSTEM 574 (1982).
102 Mackay v. Uinta Development Co., 219 F. 116, 118 (8th Cir. 1914).
103 Buford v. Houtz, 133 U.S. 320, 326-327 (1890).

as needed. Subsequent settlers took title subject to established roads and ways.101

Later, as areas became more developed, access needs were resolved by negotiation
and purchase of the necessary rights. Given the intermingled patterns of land
ownership, establishment of roads was typically of mutual benefit, which apparently
facilitated resolution of this difficulty that was inherent in the survey system.
Territorial and state laws also played a role in the resolution of access and roads
issues, as will be discussed.

A court has discussed the problem caused by the surveying system as follows:

[The sections] touch at their corners and their points of contact, like a point in
mathematics, are without length or width. If the position of the company were
sustained, a barrier embracing many thousand acres of public lands would be
raised, unsurmountable except upon terms prescribed by it. Not even a solitary
horseman could pick his way across without trespassing. In such a situation the
law fixes the relative rights and responsibilities of the parties. It does not leave
them to the determination of either party. As long as the present policy of the
government continues, all persons as its licensees have an equal right of use of
the public domain, which cannot be denied by interlocking lands held in private
ownership.102

In an 1890 case the Supreme Court declined to enjoin sheepherders from driving
sheep across sections owned by plaintiffs in order to reach open public lands, stating:

We are of the opinion that there is an implied license growing out of the
custom of nearly a hundred years, that the public lands of the United States ...
shall be free to the people who seek to use them where they are left open and
unenclosed, and no act of government forbids this use ....

The whole system of the control of the public lands of the United States as
it had been conducted by the Government, under acts of Congress, shows a
liberality in regard to their use which has been uniform and remarkable.103

The Court, in the course of distinguishing between access rights the federal
government might have retained and those of settlers in the context of a federal land
grant for the construction of a railroad, also stated:

Congress obviously believed that when development came, it would occur in a
parallel fashion on adjoining public and private lands and that the process of
subdivision, organization of a polity, and the ordinary pressures of commercial
and social intercourse would work itself into a pattern of access roads .... It is
some testament to common sense that the present case is virtually unprecedented,
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104 Leo Sheep Co. v. United States, 440 U.S. 668, 686-687 (1979).
105 Opinion of Edmund T. Fritz, Acting Solicitor, M-36584, 66 I.D. 361, 362, 364 (1959).
The granted rights of way referred to are those for tram roads and other purposes under the
act of January 21, 1895, 28 Stat. 635.
106 See the definitions cited above and the section of this report on Administrative
Interpretation.

and that in the 117 years since the [railroad] grants were made, litigation over
access questions generally has been rare.104

It is interesting to note that an 1895 Solicitor's opinion found that the
government had always allowed miners to build access roads without either a permit
or the payment of a fee:

Since it has traditionally been customary for mining locators, homestead and
other public land entrymen to build and/or use such roads across public lands
other than granted rights-of-way as were necessary to provide ingress and egress
to and from their entries or claims without charge, the question whether a fee
may be charged for such use is not only of broad, general interest but to make
such a charge now would change a long practice.

... Congress knew, when it enacted the mining laws, that miners necessarily
would have to use public lands outside of the boundaries of their claims for the
running of tunnels and for roads.

The Department has recognized that roads were necessary and complementary
to mining activities....105

The opinion did not mention section 8 of the 1866 Mining Act (R.S. 2477) as
relevant to the discussion of mining road access. Furthermore, if the 1866 Act is read
as granting individual access, this interpretation would controvert the universally
recognized requirement that a way be public to be a highway.106 It is arguable that
the better interpretation is that creation of individual access was tolerated as a matter
of course and that R.S. 2477 addressed public roads. If the 1866 Act is read to mean
highways in the generic sense of all kinds and types of ways, including minor
individual access ways, one could argue that the act was superfluous since the federal
government at that time was allowing such use without requiring a grant or permit
and did not attach any management significance to doing so. And if the 1866
provision was intended to legitimize all transit and access across the public domain,
this would include individual access roads and trails that were not public.

However, the other meaning of "highways" -- as significant public roads --
arguably is more consistent with other measures Congress enacted that both
addressed continued easy individual access on the one hand and the development of
significant transportation corridors on the other.
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107 Camfield v. United States, 167 U.S. 518 (1897).
108 Act of February 25, 1885, ch. 149, 23 Stat. 321, codified at 43 U.S.C. §§1061, 1063.
109 For example, several acts specified an overall right of way 6 rods wide with the “road-bed
proper to be not less than thirty-two feet wide, and constructed with ample ditches on both
sides, so as to afford sufficient drains, with good and substantial bridges and proper culverts
and sluices where necessary. All stumps and roots to be thoroughly grubbed out between
the ditches the entire length of said road, the central portion of which to be sufficiently
raised to afford a dry road-bed by means of drainage from the centre to the side ditches; the
hills to be levelled and valleys raised so as to make as easy a grade as practicable.” Act of
June 25, 1864, ch. 153, 13 Stat. 183.
110 Act of July 2, 1864, ch. 213, 13 Stat. 355.

In the Unlawful Inclosures of Public Lands Act of 1885, Congress regulated the
fencing off of public lands (even when the fences were on private lands107) and
prohibited the obstruction of "free passage or transit over or through the public
lands".108 This Act prohibits obstruction of any passage over the federal lands --
whether on established ways or not -- and is reflective of Congress' tolerance of such
passage during the time of western settlement, an indication that a special statute on
minor access ways was not required. If R.S. 2477 granted rights of way only for
highways in the sense of significant public roads, the 1885 Act serves more of a
function because there would be a need for federal protection of all other free passage
and transit across the public lands.

During the time of settlement of the new national lands to the West, Congress
also provided land grants for the “construction” of many transportation routes by
canals, railroads, or "wagon roads". These grants, including those made for wagon
roads, typically were for the construction of particular routes between named
destinations, often with some legislated detail as to the type and timing of
construction. Such grants typically included grants of lands sufficient both for the
bed of the transportation route itself, and extra lands to be sold so that the proceeds
could be put toward completing the work. If construction did not occur, there
typically was language providing for the reversion of the lands to the United States.

Several statutes enacted before 1866 provided for “construction” of "wagon
roads," which were to be well constructed roads adequate for the movement of troops
and the mail. Clearly construction of these roads entailed definite physical acts to
improve the roadbeds, and Congress at times required them to be built to very
substantial standards, involving considerable earth-moving activities, even to the
extent of leveling hills.109

Some of these statutes provided simply that the roads were to be "public
highways"; others stated that the road must remain a public highway "for the use of
the government of the United States, free from tolls or other charge upon the
transportation of any property, troops, or mails of the United States."110 An 1866
statute established a process for the dedication of military roads in the District of
Columbia as public highways. As noted above, roads suitable for the movement of
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111 Act of May 9, 1866, ch. 76, 14 Stat. 45.
112 THOMAS DONALDSON, THE PUBLIC DOMAIN: ITS HISTORY, WITH STATISTICS (1884).
This work of 1,343 pages discusses only land grant wagon roads and railroads, but does not
mention other roads.
113 Act of May 10, 1872, ch. 152, 17 Stat. 91.
114 Act of March 3, 1899, ch. 427, 30 Stat. 1214, 1233, codified before repeal at 16 U.S.C.
§525 (national forests) and 43 U.S.C. §958 (reservoirs).

troops typically were well constructed; this statute simply provided a process for
allowing use of the military roads by the public. 111

It is important to reiterate that the problem of securing routine access and
constructing minor roads throughout the federal public lands surveying system
existed and had been resolved for almost a century before Congress enacted R.S.
2477. Before and after R.S. 2477, the federal government tolerated the creation of
access ways and roads across open federal lands; settlement was the principal
interest of the federal government in the eighteenth and nineteenth centuries, and
allowing individual access was such a given that it was seldom discussed. Even after
enactment of R.S. 2477, the principal work that reviews federal land grants does not
discuss access issues, nor mention the 1866 provision.112

After enactment of R.S. 2477, Congress adopted many other rights of way
provisions for various types of rights of way, especially with respect to crossing
federal reservations. This potpourri of other rights of way acts argues again for an
interpretation of the 1866 Act as not meaning generic ways of all types, but rather as
referring to significant roads.

Before enactment of R.S. 2477, in addition to acquiescing in the creation of
individual access, Congress had authorized and made land grants for the construction
of transportation arteries, including large, well constructed roads in some instances.
We have found only one land grant for a wagon road enacted after the enactment of
the 1866 Act. It is arguable that, since the federal government continued to acquiesce
in the creation of access ways to individual properties as settlers spread westward,
perhaps R.S. 2477 was an express grant of rights of way for all more significant roads
-- those "highways" that were to be open to the public, to serve as important
connectors, and that were to involve some degree of construction to support such use.

In 1872, Congress revisited the mining issues and modified many of the
provisions of the 1866 Act.113 The 1872 Act did not change section 8 of the 1866 Act
on rights of way, and there is no discussion of the section or its retention in the
legislative history of the 1872 Act. In 1899, Congress enacted a provision of
permanent law as part of an appropriations act:

That in the form provided by existing law the Secretary of the Interior may file
and approve surveys and plats of any right of way for a wagon road, railroad, or
other highway over and across any forest reservation or reservoir site when in his
judgment the public interests will not be injuriously affected thereby.114

(Emphasis added.)
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115 The discussion focused on a railroad issue, and its sponsor, Sen. Carter, indicated that the
1897 Organic Act for the national forests already authorized "highways" across national
forests, but that the Secretary of the Interior had interpreted that as not including railroads.
In fact, the act in question had authorized ingress and egress and "wagon roads" necessary
to reach settlers' homes, but did not use the term highway. 32 CONG. REC. 2800 (1899).
116 Act of March 3, 1875, ch. 152, 18 Stat. 482, codified at 43 U.S.C. § 934.
117 Act of May 25, 1920, ch. 197, 41 Stat. 621, codified at 43 U.S.C. § 913; and Act of
March 8, 1922, ch. 94, 42 Stat. 414, codified at 43 U.S.C. § 912. The former statute
authorizes the railroads to convey “to any State, county, or municipality” any portion of the
railroad right of way to be used as a public highway or street.
118 H.R.Rep. 94-1163 at 17 (1976). A 1980 opinion by Deputy Solicitor Ferguson to
Assistant Attorney General Moorman states that the transcript of the House Committee
markup session reveals that Congressman Steiger of Arizona suggested the definition of
"road" that appears in the House Report. Arizona is an arid state where "ways" can be
created and used as roads merely by the passage of vehicles, and Congressman Steiger took
some pains to draw the distinction between such a "way" and a "road" for wilderness
purposes. The latter, he insisted, was any access route improved or maintained in any way,
such as by grading, placing of culverts, or making of bar ditches. Transcript of Proceedings,
Subcommittee on Public Lands of House Committee on Interior and Insular Affairs, Sept.
22, 1975, at 329-333.

On the face of this provision, Congress arguably again used "highway" to
indicate significant types of transportation corridors. The legislative history of the
provision is inconclusive, but indicates that it was felt necessary to specify that the
new rights of way were for railroads, because the Department did not construe the
term highways as including railroads.115 This is noteworthybecause if ‘highway’ was
generally understood to mean all public avenues of travel, rather than just significant
land roads, it would include railroads. However, it would also have included wagon
roads as well, so why Congress mentioned both highways and wagon roads is not
clear.

In 1875 Congress granted a general right of way through the public lands to any
railroad company for tracks, stations, etc.116 Later statutes provided for the
disposition of the lands underlying the railroad rights of way upon abandonment;
both of these later statutes excepted “public highways” established within the railroad
corridors from the disposal provisions that would otherwise apply.117

Section 603 of FLPMA in 1976 directed the BLM to conduct a wilderness
suitability review of the large roadless areas under its management. Although
"roadless" was not defined in the statute, the section by section discussion in the
House report clarifies that:

The word ‘roadless’ refers to the absence of roads which have been improved
and maintained by mechanical means to insure relatively regular and continuous
use. A way maintained solely by the passage of vehicles does not constitute a
road ....118

The explanation set out in the Committee report was reflected in the regulations
implementing the wilderness review, which defined roadless areas in part as areas
within which there is no improved road that is suitable for public travel by means of
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119 43 C.F.R. §19.2.
120 USDI, Bureau of Land Management, Wilderness Inventory Handbook 5 (September 27,
1978) defined "Improved and maintained" as “Actions taken physically by man to keep the
road open to vehicular traffic.” "Improved" does not necessarily mean formal construction.
"Maintained" does not necessarily mean annual maintenance. "Mechanical means" -- Use
of hand or power machinery or tools. "Relatively regular and continuous use" -- Vehicular
use which has occurred and will continue to occur on a relatively regular basis. Examples
are: access roads for equipment to maintain a stock water tank or other established water
sources; access roads to maintained recreation sites or facilities; or access roads to mining
claims. Additional explanatory material also stated that: “A route is not a road if no tools --
either hand or machine -- have been used to improve or maintain it. The intent of the
definition of the phrase ‘mechanical means’ in the inventory handbook is that it refers to
hand machinery, power machinery, hand tools, or power tools. Sole use of hands or feet to
move rocks or dirt without the use of tools or machinery does not meet the definition of
‘mechanical means.’” Organic Act Directive No. 78-61, Change 2, at 4 (June 28, 1979).
121 The court in Sierra Club v. Hodel, 848 F.2d 1068, 1082 (10th Cir. 1988), overruled on
other grounds, Village of Los Ranchos de Albuquerque v. Marsh, 956 F.2d 970 (10th Cir.
1992) stated that "[i]t is incongruous to determine the source of interpretative law for one
statute based on the goals and policies of a separate statute conceived 110 years later." In
this instance, the court was considering an argument for current uniform federal rules as to
scope of all federal rights of way; a goal of the Federal Land Policy and Management Act
of 1976 (FLPMA). The court was saying that this goal does not guide interpretation of the
intent of the 1866 grant of highway rights of way. This is a different issue from whether a
plausible interpretation that harmonizes and gives full meaning to both the 1866 Act on
"highways" and to FLPMA, which both repealed the 1866 Act and dealt with "roadless
areas", should be preferred over an interpretation that does not encompass both statutes.

four-wheeled, motorized vehicles intended primarily for highway use.119 The
Wilderness Inventory Handbook, prepared to assist personnel with completing the
wilderness suitability inventory, adopted the Committee report language as the
definition of "road," and also defined several other relevant terms in connection with
evaluating roads.120 Because other sections of FLPMA repealed R.S. 2477,
Congress can be said to have been aware of R.S. 2477 when it used and commented
on the term "roadless." If the more general term "road" in 1976 connoted to Congress
a way that had been "improved and maintained by mechanical means to insure
relatively regular and continuous use," this usage is consistent with the use in 1866
of the more specific term “highway” as a constructed and improved road that served
as a significant public connector.121

Administrative and Judicial Interpretation of 1866
Act

Administrative interpretation.

The federal government historically seems to have adopted a position of benign
neglect of R.S. 2477 that probably reflects the acquiescence of the United States on
access issues during the settlement of the West and the pre-FLPMA absence of
coherent policies and authority for the management of the public lands. No
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