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EXHIBIT 9

Letter of Frederick N. Ferguson, Deputy Solicitor, Dep’t of Interior,
to James W. Moorman, Assistant Attorney General (Apr. 28, 1980)
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Umtcd States Department of the Inrcrlor Leag . © o

-
- dad

2
OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240 AFR 28 ‘350

donorable James W. Moornman
Assistant Attorney General oo
Land and laatural Rescurces Division . N
. Department of Justice - . [~
ﬁmm' D.c. 20530 C : . . . i :

'Re: Standards to be applud in determining whefthet ~
- highways have been establisned across publ

lands under the repaled .statute R.S. 2477
{43 US.C. § 932). - -

' Dear Mr. Moorman:

" l.. . Intruduction’

Tnis is in response to your letter of March 12, 1950. The statute in
question, R.5. 2477 (43 U.S.C. § 932), was originally section & or w.e

- -ACt of July 23, 1666 (14 Stat. 253). It was repeales in 1376 oy section
Tud(a) of the Peceral lLana Policy and Managerent Act. Prior to its repeal,
it provxaeo n :.:s en::.rer.y as :ollcus._ o : S

’ me right of uay tor the construcuon or hignways over
pnblxc lams, not reserved for puoh.c uses, 1s be:epy

l:\ecause Ot tne tepeal. we ate au.y c::n&mea with graan of ngn:s-o:-s.,ys
-pertectea pnor to Uctober 21. ls‘lb. :ne date ot ‘the enac:men: ot FlLPMh.l/

you are probably aware. n.s. ‘477 nas neen ‘the su:.;ect or. mmsxsten:
| State Statutes ana state COUrt ceclsions, and a nanarul of inconsistent ,
. regeral court decisions, ourlng its llu-year existence. </ Even 1ir tne state
interpretations were tully consistent with each other, they woulu not neces-
sarily concrol, especially wnere, as nhere, alrost all of the rerorteu
state court decisions involveg conpe:mg rights of tnira parnes anu the
uutec Staus was not a parf.y to them. 'me analysxs m the vanous tederal

a}.m R.S. 3 77 nighway nght-ot-uay 1s a valid existing ngnt wnian

1/ A
1s pto by FLPMA'S sections 701(a) (43 U.S.C. § 1701 note), anag 505(3)
(43 U.S.C. § 1769(a)). ,

U.
2/ The Legxslacwe history is silent as to the eaning of this section

of the 1866 statute. See generally The Congressional Globe, Vol. 36, 39t
Cong., lst Sess. (1868).

o Der{geu
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“this contention, stating in jarc (332 U.S. at 39=40):

Case 1:06-cv-01502-AWI-DLB ~ Document 49-10  Filed 05/12/2008  Page 3-of 14+

i

-l-

cases involving it.3. 2477 alsv are not auly inconsistent witn eact; other,

tut none Of tuem gerinitively cune O yrips with the pFrecise 1ssue we

now race: Exactly what was orferea and to whom oy Conyress in 1ts enact-
- Fent of k.S. 2477, ang IkW were Such rignts-of=way to De perrecteu?

1n tne face of this tangled history,3/ we outline below what we celieve

Lo De the proper interpretation of R.S. £477. Our lntertretation conports
Closely witn its language which, because of the absence of legislative nis-
tory, is especially appropriate. Our view is also consistent witn rany
of the reported cecisions. It has the aodea vartue of avoiding what would
otherwise be a sericus contlict cetween nighway Tlgnts-of-way estarlished
uncer K.S. 2477 and tne meaning of tne term "rocacless® in section bUJ

of FLPMA, wnich deals with tne bureau of land Maragement (&lM) wiloerness
review responsibilities. ‘ -

+3/ A sizalar situatic existew 1n the Glspute Over tne OMelailly O e

Sumwrgea land ott the coast of California. In Uniteu States v. Califos:ias
. . . - B L, ..—--—_—_

332 U.3. 1y (4947), tne state arjued that UWie UNiteu Statas was Carrec

tron asserting its title to. the area tecause of the prior incuisistenc

FOS1ITIONS taxen Dy 1tS agents over the years. 1Ine Suprene Court refuteu

AS 3 macter or fact, tne record plainly verunstrates thac uncil
the Calizornia o1l 1ssue began to De pressea in the tnirties,
neitiier tiie states nor the Guvernrent has hNau reason to rocus
attenticn on tne question Ot wnich Of tnen owneo Or had pararount
Tigues in or power over e three=mule oelt. Anu even assuming
that uovernsent agencies nave been negligent in railig to Tecoy -
Nize Or assert the clauis of tne Government at an earlier aate,
the great interests Of tne Govecrnment 1n this ocean area are

nOt to De forreited as a result. ‘e Govertmient, wnich bolds its

interests nere as elsewnere in trust for all the people, 1s noc
7<)

D& geurivead Of tNOSE Lnterests the oral y_ court rules
gesiyney parcicularly for private gisputes over .i.ncxvxduanz owneqa
. pleces oL 2t

B property: and OfriCers who Nave no autno:i:x at all o
Qlsy or Govennurent Lty cannot Celr CoNQUCt Cause the

voverTnent to louse 1ts valuable riants Dy_tnelr acyuiescence,
laches, or railure to act. (Litations cmitted, emphasis aaced. )
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»impairea the possession of any settler on the pudblic domain.
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II. Loes R.5. 2477 Apply to highways Constructed Arter 1u6e?

A taresnolg issue here 1s wnetner the statute sousut only to validats nighways
previocusly constructea in trespass, or to apply pruspectively as well. ‘his
Deparunenc nas always regaraea K.S. 2477 as applying prospectively to nignways
constructey after lduo. In United Scates v. Lunn, 4738 F.Za 443, 445, note

4 (yoa Cir. 1Y73), ncowever, the COurt Of appeals nela that the ACT was cesigheg
only to cure tne trespass Of those persons wno had alreaay (prior to lbeon)
“encroached on the public oamain without authorization.® ‘The court saig A.S.
2477 was "not intenceu to grant rignts, but instead to give legitimacy to

an existing status otherwise indetinatle.® ‘Me hintn Circuit reliea on Supreme
Court cecisions in Jennison v. Kirk, 98 U.S. 453, 45961 '(1878), and Central
Pac1fic Ry. Co. v. Alameca (ounty, 28 U.S. 463 (1931). -

Jennsion concerned section 9 of tne 1866 Act, K.S. 2339, which — besides
contirming and protecting tile water rights of tnose wno haa perfected or ac-
‘Crued water rignts on the public comain under local custam anu laws — '
held liacle for cacages any person wno, in constructing a ditch or canal,
Mmis section
umediately rollowed section 8 of that Act (R.S. 2477) with which we are
here concerned. 1ne aispute in that case concerned two competing miners,
tne second of wiich (the plaintitf) nad constructea a ditch ror hydraulic
mning woich had Crossed, anu intertered with- the first miner's wocking
ot, his mining clain. The first miner (cefencant) hag cut away the second
miner's ditcn in oroer to work nis claim as petore, and the Court hela
this diu rot give rise to the second miner's clair for damages under section
8. In dictun, trne Lourt ackncwledyed that the £road purpose OF tie 1866

Act was to cure prior trespasses on the public comain, but mace no specific
Caments o K.S. ¢477.

Trie Central Pacific Xy. case dic involve R.S. 2477, but only the validity

Of rOoaas coustructed prior to l866. The Court said that, like section 9
construed in Jennison, section 8 (k.5. 2477) was, "so_far as then existing
roags are concerneu, a voluntary recognition and confiruation of preexisting
Tignts, brought 1ntou being witnh the acguiescence and encouragement of the
general government.® 284 U.S. at 473 (emnasis adoed). The underlined clause
18 awbigucus, but mignt ve read as suygesting that R.S. 2477 could apply

to hignways constructed atter 1866, and indeed this is how the Department

. applieg it toth before and after tne bDunn case. ‘

we ting implicit support for the Department's view in Wilcerness Society v.
Moreton, 479 P.2d 842, 882-8) (D.C. Cir. 1Y73), cert. denied, 411 U.S. 91
(1973), which upheld the validity of an K.S. 2477 grant of a right-of-way
for a nignway constructea in 197u along the Trans-Alaska Pipeline. Dunn‘®s
holding to the contrary, theretfore, does not £ind unambiguous support 1n
the cases it cites as support for 1ts holaing, ang most reportew decisions
assune to the contrary; as a result, 1t has not been followed by the
Departent, in the Ninth Circuit, or elsewhere.

Appendix II, Exhibit |
page 3 of 13

029




Case 1:06-cv-01502-AWI-DLB ~ Document 49-10  Filed 05/12/2008  Page-5 of 14

—-

5\
\

Wilie T.€ 1RGO Clroult 1s COCTECT 1In LINOLNy Wial ORE Ta)or jUCASC Ul

L loup ACt, Tarel &5 & wikiw, was oo Va-l-até Vario.s FTICL Tles iSacs

on wie 2clic lanus, 1t uoes NOC LOLLOW a LUFTIOTL TNAT R.o. 4477 aw:lles

*only retroactively. ‘Ihie STalulul: languz.c, Eallly Pess, loorms forwuco

as weu. 45 Lacswdru 1n time, Al the greet oulr of case law alsc suiocws :
tne be,.a::'..gn: S CUNS15TeNl 4UMLNlSTIGLlVE LNTerLretatisi. ®

I1l. Letermining \memer an k.5. 2477 nianwav nas been valxalx
estaulisnes 1S a Juescion of teasral law.

Ine Common law QOCtrine Of aoverse [OSSesSION QOES. NOT Operate against

trne feceral government. Unitec States v. Caiirornia, s32 U.5. 1Yy, Jsu=4C
(1947); Texas v. Louisiana, 410 Ue.5. Ju2, /14 .(1973), Feneariny cenieg

411 U.o. 950 (1355), Lrew V. Vaientine, lo r. 712 (5tn Cir. louvs). The
necessary corollary O s rule 1s that in Oroer tor & state or wndivicdual
TO GAln @i lNTErest 1 ldiia OWneu Ly it UNltec States, iere must Ce
m.-plxaxm witii @ feueral statdte wulch grants SuUcn Lnterests.

,he cperative rule O CLNSEXUCTIVL afrllCALLE SO SUCH STATUTES 1S Tl GIanls
oy tie regeral governmment "fUsSt e CONStruec Iavoralkly to Tie goverrse@nt

Ad » o o TOWNG 22865 TUT Wikl 15 COUVEYED 1N CLedr ark: explicLt

languaye = 1nrersances delng resolven fGE 3gainat ot ICr the Jovarrwent.®
Calawell V. UNAtEY oTates, £5v U.o. 14, <u (lxlo); wisounsli wencral

Koite L. V. Lnites States, lod U.s. Loy, 202 (layn); Greas tormiern v,

e Ve LitdCetd LEGLES, J1D UeS. 404, £7¢ (lyee); aUrUS V. LALLESTLE

l STONE FEUGUCTS wdsy 430 vede 804, 017 (ly/o); CF. Leu Sieer V. unit2u 3tatzs,

$

49U Uede DUS (AY7Y). 4118 MATTUK aLell?S TL JrAITS LO STalus a5 welld
as grmb 1< pEIViAEL' Eﬂttlé:ﬁ. Aiade V., réCL:.lc Yo UO.; 04 .anu Ub'
gy (1039). S, ik 4COULGANCE Wil Giezc CuLieS, aANY &kl JulblesS wWnit.:

ex1st 1 the STtatutory language MuUSt o resolvea 1n lavor UL Ui Leucled
govew.en:.

Ine yuestlon Of WheTler a LarTiCu.iar Nlgnway faS Leern legjally eStaullsheu
unuer m.d. 2477 rendlns a guestion Of feueral law. - 1t is A settleu
Tule OL SCALUTLEy CUNSTIUCTIWG Wial &li wOTAL uN & statute ace tL @ Jlven
errect. It MUST De asSUMEa WIAT CONGEESS reant every wWors Or & statute
anu Tiat, UICCEIOCk, every WOru Lust oe given IOLCe aia erleCt. Unitec
atates v. henascne, 348 U.8. 5208, SJa=s> (1ladd)s milliams v. Sissecon~
nangceton s1uux ‘1rioal Council, 307 £. out. 1iv4, 10U (L. sOutn vaxota
I575); See aisc ieiglet oal wo. V. e ce, 53v K.« vy, 4Ue (D.C. ir.

1976); wiloerness S0C1ety V. rorts, 479 £. «a bdg, 850 {(u.c. Qiz. 147)),

Appendix II, Exhibit J
page 4 of 13

039




] N EE N I I I B B .. ‘

* . Case 1:06-cv-01502-AWI-DLB Document 49-10  Filed 05/12/2008 Page 6 of 14

5=

cert. genled, 41l U.o. 917 (ly73); Unitec Statas v. wong Kuim g0, 472 F.

W 1<U, Tez (5tn Cir., 1572); Consolicacey Flower onip. InC.-ody Afea V.
Cohcb., 2US Foedu 44y (yen Cir. 1933). ThiS 1S esiecialiy so wien, as nere,
tiere 15 NO leglslative nistory to suyjest ouerwise. 4/

Thus in Oroer to Qutermuine wnetner a valid K.S. 2477 highway exists on the
federal lanas, tne several elements Ot tne ofrer provived Dy tie terns ot
the statute must be met. First, was tne land reservea for a pupliic use?
Secong, was there actual a:ns::ucuon" 'mxra. was wndt was constructeg

a nxgnway? _

A. land reserves for public use

ReS. 2477 only grants rignts of way over puplic lanas "not reservea tor
public uses.® Therefore, Indizn reservations, wilalife Feruges, Naticnal
Parxs, hational Forests, Ailitary keservations, and other areas not uncer
the jurisciction or als are clearly rut opefl td comstruction of nighways.
The extent to wnicn witharawals or puulic lanas constitute “reservaticns
for puclic uses” 1s potentially camplicatec — see, e.9., Executive urcer
byl0 (54 1.D. 53y) (lw34); wiluerness Sociectv v, Moreon, 479 F.2¢ &«<, ¢od,
n.yu (b.C. Car. 1lyl3) == but ror gresent PUIPOSES Lt 1S surriciant t
coserve tnat K.S. 2477 was an oifer or. ngn:s-uz-vay cnly across panlic
lanus “"not reservea ror walz.g uses.

b. construction

Consistent witli the rules Or sStatutory interpretatlon previously ulscusseu,
t.e ClCe Of tue terw "catruction” in K.5. 2477 necessitates tnat it

be cnsiuerec an essenclal eident Of the orfer nace Dy WNgress. “LONStruc—
LIV iz GeIlNEQ 1N mebstuer's ww Internatlonal LLCTiIONary, (Zu Zu. 1y3dy)
(Weoriuged) at 57<, as? "aCt UL OULIUING; &reCtitii; aCt OL wevlslng

ara Locung.® Construction orulnarily neans iore than Mere us2, SWKN as

the Creatlon WL a LILECK 4CTeS PUunliC ianus by the pauuage OF VelilCles.
Accoruingly, we believe that tiie plain meanung Of the term "constructiun,®
as uset 1 ke3. <417, 15 that 1n Oruer tor a valld rignt-ul=way to core

1NCO existence, thiere muSt have been the actual oullaing ot a hignway;:

1.€,., Tk Jrant Cowsd HUT DR [erlectiu WitiXut Sane actual constructic.

&/ AR analGyy can be arawn Irom te law Of conitracts. It is a wasic tenet

Or contract law that no more chan 15 OLlered 1s susceptible of a valia
acceptance, hacoox V. sorthern Natural Gas (D., 259 . Supy 781, 783

(Deve OKla. 1966). Tnus, 1n oruer LOTr rights~of-way to nave teen valialy
accepted uncer the 1nstant Statule, SUCH acTeptance MUST Nave Deen performeu
in accorcance with the terms and conditions of the offer. Minneapolis & St.
Lite Co. v. Columous Roirling Miil o., 119 U.S. 14y, 154 (lBeo); Tilley v.
County or Loox, 103 U.>. 135, lol (ledl); National Bank v. Hall, 101 u.s.

43, 49 (s079).
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W believe the correct nterpretation on this paint 1s trdt aQci.t2a LYy We .

ivew uersey suprem: Court in pFacerson K.iX. Cu. v, Clty Of raterson, oo A. -
e et et et

6s (. 1312) construing tnie nearly luenclcal parase “cunstruction of a

(-
nignway® wnich appearec U @ lyii state stacute., The oOUrt noteu (oo A. -
at ay=7i, erwnasis aucey):

{Tihe first question wiat arises is wnat is meant by tne
“construction ot a aighway.” Does At mean simply To lay ouc
tne hignway on paper and file a map thereor in soe punlic
otrice, or does it conterplate such grading, curdbing, flagging,
planking, or other pnysical alteration Or acoition oS gay
be necessary to prepare the crossing for use by norses, wagbons
and other vesicles, [and] rwoc passengers. . . . 'The plain
WOrGs Of the statute ingicate to my mind that tne latter

i is t.e intention.

I To survey & plece Ot lanas ano Seke e fap Or it, to desxanar.e
1t as a pudlic strwet, anc to file tne map cannct 1n any sense
) De Salt tO De the conscruction Of & migaway. To conscrict
‘a cullaang 1t is not surricient to make a drawinig i 1t ano
I flle 1t: 1t 1S NeCeSadrY tO maxe & physical erection wnioh
can e usec as ullaings Ofuinarily are useq, anc $O I il :
that a higiwav cannot be saia to v “constructeg” until it siall
l fAVe Ueen NACE Leacy IOF aCtuLal use a5 a fniSnwav. Whe wocd
¥ LS TLLCTAON" Uiewlles Blie LerLOLNAncE: OL WGIK; 1L Iglies
‘also the rittligd Of an ooject £Or uLse Or occupation in tne
usual wdy, ana tor same GiStiNct purpcose; 1t mmeans Lo (ut -
I togetnés the constituent parts, to duila, to tavricate, to
IOr: &nc TO make. ilie uSe OL N2 WOrU in COANSCT1ION with a
highway manirestly rmeans tne preparation of the Liynway
l for actual orcinary use, ang nNOt the mere celineatict
wiereci, Or the taxking of iana for the puripcse Or a street,

The zeaeral court decisicns are not helzful in anterpreting “construction.”

for exangle, bots Lunn ana wilderness Society Involvea roads actually cui—

STructec. Une mignt £ina & Laint Suggestica in the Lentral Paclflc iy. Case

tnat an RK.5. 2477 highway ray be created solely by actual use, 23 TuC tae

Court hever addresseu thie question wnethec some "caistiruction® in the orui-~
' nary, dictionary sense of the wOro was necessary.

S/ See 284 U.S. at 467, wnere the (Ourt notes 1n passiny that the original
Toau In question "was formed Ly the passage Of wagons, etc., over the
I natural sc1l . . . .* Lariler the Curt noteu tdat the nignway nac been

®laiu out ana declared Dy tire county i1n lusy, and ever since has oeen
maintainec.® Jud U.S. at 463.
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Ine aaninistracive airricuity Or anilying a stanuara other tnan actual oor-
SCrUCTlun Would Le potentlally wWindnageacle. Ir actual use were wiwe only
criterion, innumeravle jeep tralls, wagon roaus ana other acdess ways = SOfic
oL wien: ancilent, anc some traverseq only very lnrrequently (but wicse suscep—
tiullity €O use nas not ceteriorated Signlllcantly Decause of natural ariulty
1n MuUCh Of the west) ~— mgnt qualiry as pudlic hignways uncer n.S. z477. o/
Keguiring nignways to be constructes will prove, we velieve, mucn nore

worKkapie in getermining wnetner an R.S. 2477 rignt-or-way existea pridr to
Qctover 21, l976. 7/ ‘ .

s/ For exarpxe, tne >tate or Ucan. wnicn argues that R.S. 2477 nignways

can oe periected merely Dy public use without construction, 1S by state law
in tie process of mapping sucn “roacs” wnic 1t CONS10ers were in existence
as or uctocer 21, 1¥76, the cate of the repeal of R.S. 2477. (section :
27-15=3, (tan Coce annotatea (1lv7s).) Wur 1nitial review or wnese raps indi~
cates tnat tne State of Utan consicers all or the numerous trails across

regeral ialus O O R.3. 4«77 nighways, regardless of extent Of CONSTrUCTiO,
‘nam:emnce or use.

l 7/ In tne ueuaces 1eacug Up TO e Tepeal of R.5. 2477 1n FLPlwA, were
. : occurreo a colloquy cetwean Senacors stevens (alaska) anu naskell (Wlicrace)

wilQl MAITOrs trie CONrus.on 1n the reporteu GeCiSlOons awout tne mealilng

I OF R.S. 2477, dee yenerally 120 Cong. Fec. ¢22b3~g4 (uuly o, 1974).
For exanple, Senator stevens refers at Gie L..om: to "ge racto puwnllic
roacs" willch are createu trom trails wat "nave ween gracea ana e
gravelau ana then are sSugueniy malntaineg Oy the state. ne was con=

l cernea that repeal of R.o- 2477 might elindnate rignts-or-way Ior sucn
niguways it there Nad been MO IOITAl weclaratlion OL a hlunway urcer:
K.5. 2477, even 1t the state “aia, 1in ract, dulla publlc niguways

I acruss reueral lanu."” Senator haskell assured nun ©iat sucn rornal
perrectiol OL the grant was nNOt necessary; l.2., that actual existing
use as & publlc nignway uncer State law at tie time Flitw Decoes Law

1S surricient to protect the nignway rignt-or-way as a valla exiscing

l rignt not atfectea oy the repeal or k.. ¢477. .enator Haskell rererreu
to a ivortn [akota state COUrt Gecision wnlCh recognizes uvoth rormal ang

intormal acceptance or tne R.S. 2477 grant, the latter Delny uoue by

I "uses surricient to estavlisn a highway unger tie laws or the State."
wietiler elther Senator thougnt uSe wiltnout dconstruction was surficienc

is ocuptful. ' Senator Stevens ralsea tne polnt 1n tne context of hign-

l - ways wnicn nad been graceq, gravelea ana otnerwise oullt. rinally,
OI course, tnis cebate, occurring nearly llu years arter enactment or k.S.
2477, sheas no lignt on Congress' incent in loéé.
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Tnis 1s nOt tO Say that 1l a rodd was Origlnally createc ierely oy Ue pas~
Saje or venicles, 1t can neVer yuallry Ior a rignt=uf=«ay grant uncer x.S.
2277, To the contrary, we think Sucn a roag cais becoae a nignway witnin
the meanlng Or r.S. £477 1t scate or local govecruren: m;.:oves ana rain-
tains it Ly taxing neasures wnich qualiry as “construction®; 1.e., grading,
paving, placiiy culverts, etc. I1f the nignway has oeen conscruc:ec in
tnis sense prior to Uctover 21, 1¥76, it can quality tor an K.S. 2477
‘TlGnt=OL-way wnether Or not coAstructed ab initio.y/

C. Hignway

A mghway 1S a roag freely cuen to everyone; a Lublic roaa. See, € €:9.,

webster's New Worlo Dicticnary, (College Ea. 1951) at 686; Harris V.

aansun, S Fo SUpp. 481 (L. Icano 1vdb); kardb v, City of. pellingnam,
377 P.z0 Yo4 (masn. 1Y63). Because a private roaa 1S NOC a Nighway,

nO rignt-or-way for a private road could nave been estaplisies woer

‘ReSe« 2477, Insotar as the dicta in Unitea States V. 5,%47.74 acres of Lani,

T -

N N e D e ——— e e ————
4¢U Fo SUbwe 320 (Lo Bev. 1363) CONCIUGES OTNErwlise, we Lelleve t:e court

was clearly wrong. ‘the court's errcr in that case was in confusing the
STAUKMLUS Of nede <477 Wit Other law Of access across public lanes; l.e.,
tie rO3u At 1SSue 1N that Case was & Foau tO & Rning claim, anu the
Leparumnt nau pCeVIOUSlY Q1STINYULSHeG SLCH TOads LIUm Lunllc niuynways
SUCR as MUGNT e CONSTruUCtea pursuant to R.S. 4477. See x14ats Of Fanlng

. Claimants to Access wer the Muolic Lancs to Thelr Claims, ob l.i. dog,

{l¥5s). ‘he court in Y4 il ACTEeS OrL Lany SpecCilrically founa trac

the roaa in question was not .a publilc roau or nlgiway, 22U F. Supe. at

336=37, and 1t tnherefcre rollows tnat 1t coulc not Nave beer an x.>. 247/
TOaG.Y/ Halwer, 1T WaS an access road uncer uwie mnmg Law or i8lse,

alw @ven assunu. the Court correctly concCiuoea That 1tS taxing ov tue
JOVErTrent was conrpensable, the court's 41sCussiOn Of Ke>. <477 uas not

pertinenc to tne legal quesucn presenteq.

in smrary, At 1S Gur view that f.o. <477 was ain orrec Ly Congre:s tiat
could only pe perfected oy actual construction, whetner by the state or
local govenune=nt or Dy an autliwrizeu private 1nulvicual, cr a hignway

cuen tO Pudbilc use, prior to October .1, ly/o, on puollc lands not reserveu

8/ It 1S noC necessary tO deal herein witn whetiier ana now an R.S. 477
Tight-of-way can be terminatea. becaus2 only a rignt-or-way ratier tnan
title 15 conveyed, hOwever, it seems Clear that such a right-of=way can
De terminated by abandonrent or failure to maintain Congitions suitaole
for use as a public nignway. Cf. Unitea Scates v. 9,947.1 Acres of lang,
220 £. Sup. m, 334 (c. Nev. Ivo3y.

v/ ' In fact, tne State ot Nevaca nau orticially taxen the positicn that
the roac 1N QueSTiON was not consluerea a public road Or nmignway. See
22v P. Supp. at da7.
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for puplic uses. Inscfar as nignways were actually constructec over unre-
served puwlic land Dy state Or local guvermnts Or Ly private woivicuals
. unger State or local government AMErinatur Ericr to Uctockr 2L, lY/n, we
& ot guestlcki tnelr validicy.

D. State law construing R.S. 2477

As noted above, state court acecisions ang State statutes are in conrlict

with each other on the i1ssue Of how a rignt-of-way unoer K.S. 2477 18
pertected. Generally, the apprcam of the states appears to fall into

toree general categories. Flrst, some (Kansas, Soutn Daxota and Alaska)

nave held tnat state statytes wnicn purporc to estadlisn suQi CiitS=Of-way
along all section lines are sufrficient to perrect the grant upon enactment

of the state statute, even if no highway nad eitier been constructes or
creatad Ly use. Tholl v. Koles, 70 P. 83l (Kan. 1902); Pegerson v. Canton Twe.

34 Now. 20 172 (S.0. 1940); Gilrves v. Kenai Peninsula Horough, 530 Pe.2a
1221 (Alas. 1973), contra warren v. Gouteau Coun uncy, 265 P. 6/u (Mont.
1924). Seconc, states such as coloraco, UTequn:, wya-.mg, New Mexico, ard

Utan have hela that &.5. 4477 rignts-of-ways can be perrectea solely by

'public use, withiout any CONSTIUCTION Or faintenance. Nicolas v, Grassic,

267-P. 196 (Colo. 1Y48); Montoomery v, Samers, YU P. 6/4 (Ure. 1aC7;;
naten Bros Co. v. black, lbd P. 2id (nmyo. Ll¥l7); Wilson v. williafs, o7

.l'o 40 “J (“-ﬂo 1943), msa! m & L).VQSCDCK Lo' Ve Qn.lrnOa, ‘b: e

646 (Utan 193u). TNirg, Arizona COUrTS have Leld that sudi Cigntascl=way
.can pe establisned only by a tormal resolutiorn cf local governrent, atter
the nlghiway has been constructed. Pertecrion by Dere use 1s 1ot recognlzec.
lucson _Conscl. Coiper Co. V. teese, 10U ro 777 (Ariz. 1wul).

ne above anslysis of the pluain meaning cf R.3. 2477 snovs tnac ene Arizens
interpretation 18 the only correct one, ana that the pPOsSitlons taxen by
otlier STATeS OO NOt Neet the express CXUlrenents Of the scatute. Ffor ex-
ample, the Kansas, Scutsn Daxota and Alasxka approacn basea on section lines
does not even require that there be a nignway Of acress route, RUCH less
tnat it be constructea. Tie approach taken by staces sucn as (olorado,
utan, New »ex1C0, UreJou anu Wyoming, that K.5. 2477 riguts~of-way may .
De periected Ly acr "SS ways Created cy use alone, Without any CONSTIUCTLONn,

alsou fails to neet tie plaln rejuirement Or K.S. 2477 that suen higaways
be “constructec.”

The tern "construction® must be construea as an essential element of tne
grant oftered by Congress; otherwise, Congress' use Of the term is meaningless
ano superfluous. The states coula accept oOnly that wnlch was orrereu Dy
Congress and not more. Thus, rignts-of-way wnich States purtorted to eccept
Dut on wnich highways were not actually constructed prior to (ctober 4l,

- 1976, ou nOt meet the requirements Of k. s. <477 ans tnererote nO perrected
right-of-way grant exuts.

| ‘ _ Appendix 11, Exhibit J
| page 9 of 13

Page 10 of 14




Case 1:06-cv-01502-AWI-DLB Document'49-10 Filed 05/12/2008 Page 11 of 14

-iC~

IV. Tue requlatich at 43 C.F.m. & 2822 (197Y) d1g not rmexke the juesticn

O wietner a nighway NasS bDéen estasllaneds unler M.s., 2477 a
guestion Of State law. ‘

Tne lancuage Of tuis regulation first agearec 1n a Circular cateu r~ay 24,

1938 (Circ. 1237 a, § 54). At pertinent part, the regulation provices
(‘3 CoPake s 2522.1-1):

ho application should be filed under K.S. 2477, as no
action on the part or the Government 18 necessary.

Mis is a correct statement, out it does rot mean that the grant may be
perfected On whatever terms & State Jeems apdropriate, without regaru to
the conaitions on wnic the grant 1s otferea.

Rather, a state claim of an R.S. 2477 rignt-or-way is like a miner's loca-
~tion uf a clawn uncer tiw Mining Law O 1d7Z, tor whion no apelicacion 12
required either. ' Lixe 4 ginug claurn, however, & claim tc an K.S. 2477
rigat-of-way coes NOt necessSdarily nean that a valio ragnt exists. ‘ine Unites
‘ States nas otten successfully cnallengeu tie valiaity of maning clziis
because of tie fallure or tie Claufant TO @STALLISH FIYATS UNUET LIAC lam. °
Sae, e.3., Laneron v. uniteu Stetes, 25z U.S. 430 (1920); Unitea Scates v.
Colenan, I¥U uUede S9Y (idoc); AlCNes V. ULl atdie orp., 4Gu U.s. 4o (Laiu)e
he Deparu.enc Nas (WL previously aeteruineu GIE vallulty OF Ciaimed riyats
-unaer R.S. 2877, beciuse 1T has [ad NO.lana Or Tesource managerent reasun
O 0O 507 1.@., CUZlicts generalily Clg (Ut aTlSe Detween the existence

of claltwu rigats-of-way under R.5. 4477 anc wie Tanagenent or uie puclic
lancs afrfectea oy sua claws. I wiewe 1s a resoulce managerent reasw

o A0 SO, SUC) as the review of puulic lanas tor wilderness values, clay.eu
CIgLLS=OUI=WAY Fay Le reviewec T GuTeIlum: Tiell VALllClLy uncer n.S. <47/,

43 C.boR. § 2822.2-1 further provides:

Grants of ng}u:s-u:‘-way Woet se.3. 2477 are errective upor
CONSTructlion oOr escanlisamernt OC OlyawaysS 1IN ACCOruance wits

tlr State laws over pulic lancs ThEC are NOt reserved Lo puolic
uNes. :

1In tie context of the abuve analySls, the Questlon prescntes by thls sentence
is whether "establisnhsent® can mean less tnan "construction.” We talnk law—
fully 1t could not pecause the explicit language of R.5. 2477 required
‘construction.® 1f "estaplisment® as usea in tne Clrcular anu subsequent
reguiaticns meant less than "construction,® it was an unauthorizeu exercise
of pxwer LY the Secretary of the Interior. Congress has plenary pover over
tne public lands ano the Secretary can only oo those things authorlzed

by Congress. See, ©.g9., Klepge v. hew rex1Q0, 420 U.S5. 529 (1%70).

- . Appendix [I, Exhibit J
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Glven tne Statutory requirerent of CONSTIUCTION, toe ,urase “or estalllsnier:c
in accordance witn the State lass" rust Zean tnat & State wula lawiutl,
CeqUlre more than rare CoNSTIUCTION O the Nigawdy 1N Order to gerrect

the K.5. <477 grant; 1.e., “CONSTruction® 1s the Minirun requirerent of
teceral law it the State coulcé irpcse on itselr douitional requires£nss

in orger to pertect a grant unger k.5. 2477. ‘his 1n fact 1s what Arizons
has apgarently oune; i.e., CONStructlion OL the nignway 1s surticient as a
matter of feqeral law o qualify for a rignt-of-way wxier R.S. 2477, out
Arizona nas umposed upon itself the additional requirement ot £otrr¢1 a>-
proval of tne grant bty local govermnent. highways tnus mght be "con-
structeg” unuer K.S5. <477, but tne rignt-or-way won't pe acceptea as far .

as Arizona 1S concerneq, or "estaplishea® in terms or 43 C.F.ir. § 2022.2«1,
until local government resolves tO acCepC Or Gesignate theri.

}I.

Felationsnlp tetween "roaaless” as used in section 603 Of FLMMA and
"niynway” as usec in R.a. z47l.

Secu.m U3 O Frria (43 U.S.Co 3 1782) mu:es an LnVentOt‘Y er all punlic
lancs initially to cecersine whicn lanas contain wiloerness Cnaracteristics
as cerincd in tne wiluwrneas act (16 Ues.Co » L1l et seq, ), contain »,uiu
acres O IODre ana are roauiesS. Areds Wil meet LhieSe Stanaards rust pe °
nAraged tO RrOUtECT Tiell SUlt501lity tor wilgerness precervation until
Congress ceterzunes whetlier Or not ey Shoulid be placea in the wiluerness
Systeli. CriticCal to tials LCOCESS. 1S T meanlng O the tert.

:

“reaaless.

AS discussed in a Solicitur's Gpinlon interpreting secticn 6G3 or rid.
(5L leise By, 73 (1379)), Wi GELIALTION USEU WY the bid 1IN aranlsterins
SECT1L bU3 COMES T Cie nOUSE NepOlT O Pl &Nl STOVIOeS &S rolliow

he wora "roaaless” refers to the apsence OL roads
wiIlCN (dve Deen Lproves and MBLINtalne Uy Tedmanical
mEanc TO MSure relacively regular ana contliucus use.,

A way raintslied solely oy c.ue ;ass.age ot venicies oc.ea
not constitute a roaa.

Batle REL. O 1163. ydtn Cong., 2d Sess. 17 (1970).,

The amwve analysis shows that an area containing a nignway valialy construc—
teu wnder e ofrer of R.S. 2477 is of necessity not roagless unuer section
6L3 of FLPn, Oecause an area coataining a valid K.S. 2477 nighway can
never meet the cefinition or "roadless® in the House keport. Tnac is, a

valia R.5. 2477 ragut=cf=way must dDe a  ubiic nxgway custructed (or,

as the House Report on section 603 indicates, "impruved ana maintained

by mecnanical means®) over unreservec utlic langs, and can, theretore,
never be a way estaplisheu nerely by the passage of venicles. Reaa in

' Appendix I, Exhibit J
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