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EXHIBIT 24

Memorandum of M.C. Ott, NPS Rocky Mountain Region to R.S. 2477 Task Force Leader
(Jan. 14, 1993)
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United States Deparunent of the Interior ANFRIC) —
NATIONAL PARK SERVICE )
Rocky Mounmain Region - .
Utah Sate Office - g
I\ REFLYRLFLR 70 324 Snuch Siate Q\\_\_\— A
PO Box 43133 ¥ o

L3027 ({RMR-UT) Salt Lake Cin. Utah $414541133

January 14, 1993

Memorﬁndum
To: R.S. 2477 Task Force Leader
Fraom: Utah State Coordinator, National P

Subject: Naticnal Park Service Response to

Enclosed is the FRational Park Sarvice responi

‘ark Service
House Report 102-901

je to House Report 102-901. Due te :

the diffarence in legiglacive authoritiee applicable to Alaska, the parks in that

region are addressed separately in the report,

urther in this matter.

.X;cwr

Please contact me if I can assist
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The following information on RS 2477 was compiled to assist preparation of the
report required by the 1993 Appropriations Coomittee Directives. Also, issues
and alternatives that could be addresssd in the report are noted. Dus to the
differences in legislative authorities applicable to Alaska, the parks in that
region are addressed in a separate section of this report,

Higtory: RS 2477 in National Park System

|
RS 2477 was enacted on July 26, 1866, and repealed on October 21, 1975,
subject to valid existing rights. As this Act was applicable only te Public
Land states and considering the date of the Act, NFS areas east of Colorado
are unlikely to be affected.

Unreserved public lands in the western NPS units were open to RS 2477 from
July 26, 1866, until the withdrawal for park purposes or until October 21,
1976, whichever was earlier. Not all western NFPS units were created prior to
the 1976 repeal of RS 2477.

In 1985, the DOI convened a task force on RS 2477 consisting of the Alaska
offices of the DOI land managing bureaus, thp State of Alaska, and cther
interested parties. A second RS 2477 task fprce consisting of the Alaska
offices of the DOI land managing bureaus convened in 1987. The 1937 task
force submitted a draft policy on RS 2477 to the Washington, D.C., office of
the Bureau of Land Management (BLM) in July Pf 1387.

|
On December 7, 1588, the DOI adopted a policy prepared by the BLM afrer
consultation with the State of Alaska and review by the other DOI land
managing bureaus. This policy established criteria for evaluating possible RS
2477 rights-of-way and directed DOI land managing bureaus to develop intermal

procedures to administratively recognize possible RS 2477 rights-of-way that
meet the criteria.

77 - - W,

Currently, no RS 2477 rights-of-way have been administratively recognized in
NPS units. Several such rights-of-way have been judicially determined to
exist, sSuch as the Glads Park Road at Coloradc Naticnal Monument, Colorade and
the Burr Trail at both Capitol Reef Naticnal Park and Glen Canyon Rational
Recreation Area in Utah.

The only NPS areas wvhere RS 2477 asserticns are currently pending are in Utah.
An asserticn by Kane County, Utah, of a 12 sile section of the Warm Creek Road
within Glen Canyon Rational Racreaticn Area has been reviewed and a
recocmendation made to administratively acknowledge part of this claimed
right-of-way. Two other rights-¢f-way have been assertad, but insufficient
information has besn provided to permit review of these assertions. Several
righ:s-:t-way are claimed in Washingtcon and Idaho but have not been formally
asserted,

While assertions of RS 2477 rights-of-way in other western NPS units are not
currently pending, such are to be sxpected in the future. The current "wise
use' movement, which is gaining momeptum in the wast, sees RS 2477 rights-of-
way as a means of assuring access to areas which might otherwvise be segregated
in wildermness or parks.
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Tha impact of RS 2477 rightl -of-way in National fark units could bae:

cdevastating.

The acrual impact will depend on how many potential rzghtl-of-

way ars validated, what resources they affect, how each right-of-way ie used,
and to what extent the NPS is allowed to manage valid RS 2477 rights-of -way,

{1)

(2)

(3)

(4)

77 i of -w
It is impossible to determine at this time how mardy possible RS
2477 rights-of -way will be validated. Natiocnal Park Service areas
within the following four NPS regions (excluding Alaska) could be
affacted;

<
Pacific Northwest Region 11 areas (2,212,855 acree)
Wastern Region | 21 areas (8,189,103 acres)
Rocky Mountain Region i 27 areas (6,782,804 acres!
Southwest Region 9 aresas (495, 865 acres)
affected Resouyges %

Congress established the National Park System to conserve scenic,
natural, historic, and wildlife rescurces for the snjoyment of
current and future generations. Possible RS 2477 rights-of-waye

in NPS areas could cross many miles of undisturbed fish and }*E:
wildlife habitat, historical and archeological resources, and
sensitive wetlands. Wilderness or potsntial wilderness could also
be crossed by potential RS 2477 rights-of -ways.

Validation of possible RS 2477 rights-of -way assertions would
undoubtedly derogates most unit values and sericusly impair the
ability of the NPS to manage the|unxts for the purposes for vhich
they wers esstablished.

Usa

Most public highway use of possible RS 2477 rights-of-way has been
by horse-drawn wagecn, foot, horssback, 4-wheel drive veshicle, and,
in recent yesars, passanger vehicle. Higtorically, RS 2477
rights-of -way were used for access to cattle operaticns and mining
claims, and to exercise other private property rights. Many
possible RS 2477 rights-of-way have been long disused; othsrs are
currently used as public highways.

State and local governments as well as individual interests havs
given recent indicaticn that assertions for RS 2477 rights-of-way
may be mada for various purpcses includxng aining, ranching,
resource extraction, and diverse ecomomic development pursuits.

If validated, these assertions will have a severs negative impact
on areas managed by the NPS, not only from the rights-of-way

~ themselves but from the associated developmant.

¥apagement

The NPS has considerable authority to manage validated RS 2477
rights-of-way to preavent derogation of naticnal park values.
There is common thought among state and local governments that
federal land management agenciss have no control over use of

RS 2477 rights-of-way, but fedsral case lawv suggests othervise,
In Sierza Club v, Hods]l (Burr Trmil), 848 F. 2d 1068 (10th Cir.
1988), thes court found that the BLM has the authority and
responsibility to regulate RS 2477 rights-of-way to prevent undue
degradation of federal land. In Q.§. v, Vogler, 859 F. 2d €38
(sth Cir., 1588) and ¥ . 634
P. Supp. 1265 (D. Colo. 19686), the courts found that ths NPS can
Tegulate RS 2477 rights-of-way. The Voglar court stated that the
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Orxganic Act of the NP5 [16 TSC 51] and the Mining in the Parks Act
{16 USC $1902) authorize the NP5 to pravent dsrcgation of park
values.

{s) conclusion

Potentially, there are thousands of poasible RS 2477 rights-of -way
in the western units of the National Park Service. Many of thess
possible rights-of-way ares extensive and, if validatsd, would
iopair scenic, natural, historic, wildlife, and wilderness
rescurces. Also impaired would be the ability of ths NPS to
manage ita areas for purpeses £or which thay were established.

The NPS may be able to mitigate some impact pursuant to applicable
law and regulations if current federal case law withatands future
challengs.

Impact: Access o National Park Unite

Access to national park units generally does not currently rely on RS 2477
righte-of -way. Future planning may identify RS 2477 rights-of-way that could
provide such access. However, it is net sxpected that this would ba a common
gircumstance.

ves: i W

The NPS has no gensral authority to approve improved public highways across a
national park unit unless the highway would serve NPS administration {16 USC
58], would be within ths Pedaral-aid highway syetem (23 OSC $317], or, in
Alaska, would be necessary te provide adequate and feasible access to
inholdings for eccnomic and other purposes (ANILCA 51110 (b)].

At a few NPS areas the establishing legislation authorizses the granting of
righte-of -way for highway purposes, thus provwiding ap alternative toc RS 2477.
Congress can, of course, legislate aACcesSs ACIOSS aAny area.

|
Vi 7 -of .

(1) Continue Qurrent DOI Policy on Bﬂ 3177
Onder this alternative, the Rati 1l Park Service will implement

DOI policy when Service-wide procedures are finalixed. Draft
procedurss produced by the Alaska and Rocky Mountain Regions were
submitted to the Washington, D.C., office of thes NPS for review
and adopticn in November 19592. The Alaska Regicn, NPS, has
dslayed review of two current asserticns pending completion of the
procedurss. Rocky Mountain Region has adopted the draft
procedurss on an interim basis to guids tha processing of urgent
cases.

(2) w i 77

Ravigsion of the DOI policy could emphasize that administrative
recognition is a discreticnary action that will bs taken cnly when
a possible RS 2477 right-of-way would clearly bs validated by a
court of competent jurisdiction; all borderlins and doubtful
assertiocas vould be denied adminijstrative recogniticn and would
need tc be validated by the courts.

Elements of the current DOI policy the NPS recamends for revision
include:
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] The policy should require a formal assertion of possible RS
2477 rights-of -way for administrative recognition by DOI
land managing bureaus.

] The policy should require inconcrovertible documentation for
an assertad RS 2477 right-df-way to qualify for
administrative rscognition 'and diresct DOI land managing
bureaus to withhold adminigdtrative racognition if an
assercicon does not provide adequate documentation. Although
this may result in more ligigation than the current policy,
it would accurately reflect the Congressional intent to
retain federal contrel over public land,

] The policy should explicitly recognize sxisting management

. authorities availabls to DOI land managing bursaus and state
the standard of protasction available under such authorities.
The HPS is authorized to prevent dercgation of valuas
pursuant to the Organic Act of the NPS, the Mining in the
Parks Act, etc. This would clarify Congressiconal intent and

facilicate efficient land Agement. . ‘

° The policy’s definition of construction should reguire
actual and intenticnal modification of land for the purpose
of creating a highway. Although this may not conform to all
applicable state laws, it is an appropriate gensral standard
for administrative rascognition of possible RS 2477 rights-
of -way by DOI land managing bureaus.

|
|

e  The policy's definition of iconstruction could explicitly
exclude survey, planning, proclamation as qualifying
acticns. The policy could jclsaxly state that DOI land
managing bureaus will not inistratively recognizs
unconstructed section line eassments as RS 2477 righte-of-
way.

° The policy should define "abandonment® and direct DOI land
managing bureaus to withhold administrative recognition of
possible RS 2477 zights-of-way in the svent of demcnstrable
long-standing disuse as a public highway. Although this may
not conform to all applicable state laws, it is an
appropriate general standard for administrative recognitien
of possible R3 2477 rights-pf-way by DOl land managing
bureaus.

° The policy should address seascnal rights-of-way and dirsct
DOI land managing bureaus tp limit administrative
recognition of rights-of-way to the seasom for which a
right-of-way was accepted. The policy could also state that
Tights-of -way that have to be remarked annually, were never
physically modified for publiec highway purposes, and vary in
location depending on weathsr conditians and will net be
administratively recognized by DOI land managing bureaus.

] The policy should address designated and proposed wilderness
and state that DOI land manpging bureaus will not
adninintrat@vtly :ogognizo RS 2477 rights-of-way in such
areas. Administrative recognitiom of RS 2477 rights-of-way
in such areas comtradicts the Congressicmal intent of the
Wildermess Act.

] The policy should rsquire coordinatiom batween all agencies
affscted by an RS 2477 assartion to snsurs consistent
application of the policy.
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(3)

(4)

Revoke DOT Policy

Under this altermative, the DOI could revoke the current policy
and raquire all assertiocns of RS 2477 rights-of-wvay to be
submittad to a court of campetent jurisdiction for a determination
of validity. This would clearly icplement the Congressicnal
mandate to retain control of federal lands, but it may reesult in
avoidable litigaticon and contravene the mandate for efficient
management of federal lands.
n ion iv 1

i :
Congress has several nlternatxvep to address RS 2477 that could be

addressed:

L Congress could legislatively delegate the authority to
adjudicate the validity of RS 2477 rights-of-way to the
appropriate agencies. This would allow DOI land managing
bureaus to determine validity in light of their Congres-
sicnicnal mandates and change the courts’ role to review of
administrative process rather than review of the facts,

° Congress could set a deadline to assert RS 2477 rights-of-
way. This would facilitate efficient land management by
identifying all possible 2477 rights-of -way and,
eventually, all valid RS §E77 rights-of-way. This would,
however, require additicnal appropriations for all affected
faderal land managars to rhupond to assertions in a timely

MmAnner. :
] The policy ehculd addreuuhthe intent of the criginal 1866
Act. It seems unlikely that Congress intended a total

abdication of control over thes public lands as even the
RS 2477 grant is subject to the restricticn that the lands
bs unreserved for public purposes.
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